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STATEMENT OF JURISDICTION 
Appellee, Central Utah Water Conservancy District ("CUWCD"), agrees with the 
statement of Appellants, Magna Water District and South Farm, LLC (together 
"Objectors"), that this Court has jurisdiction pursuant to Utah Code Annotated § 78A-4-
103(3)(j) and the Order of the Utah Supreme Court dated December 1, 2010, transferring 
the appeal. 
STATEMENT OF ISSUES PRESENTED FOR REVIEW 
Issue: Whether the District Court correctly dismissed Objectors' claims finding 
that Objectors lacked standing where: (a) Objectors have no legally protected interest in 
the import return flow water that is subject to this controversy; (b) Objectors are not 
uniquely positioned to effectively assist the Court in addressing this controversy; (c) 
Objectors are not the only parties likely to raise issues regarding the use of the import 
return flow water that is subject to this controversy. 
Standard of Review and Preservation: CUWCD agrees with the standard of 
review stated by Objectors. CUWCD agrees that this issue was preserved below. 
STATEMENT OF THE CASE 
I. Nature of the Case 
This appeal arises from Objectors' objection to the Utah State Engineer's 
Proposed Determination addressing the use of return flow from water imported from 
another drainage basin and the District Court's Order dismissing Objectors' claims for 
lack of standing on motion for summary judgment. 
{00217107-1} 
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II. Course of Proceedings and Disposition Below 
The general adjudication of the rights to use water in the Utah Lake and Jordan 
River drainage basis is currently pending before the Third District Court.1 Within the 
context of the general adjudication, the District Court determined that it would address 
whether the Strawberry Valley Project ("SVP") is entitled to claim and use the 
identifiable return flow from the water the SVP imports from the Uinta Basin into the 
Utah Lake/Jordan River drainage basin after the return flow has comingled with the water 
naturally occurring in the drainage basin.2 (R. 1309-1314). At the direction of the 
District Court, the Utah State Engineer prepared a Proposed Determination and 
Recommendation of the Rights to Use to the Return Flow from Water Imported from the 
Uinta Basin to Utah Valley by the Strawberry Valley Project. ("Proposed 
Determination"). (R. 1312-1313). In the Proposed Determination, the Utah State 
Engineer recognized that the SVP return flow, as it originated in the Uinta Basin, is a 
separate source of water and, once imported, is an addition to the water supply in the 
Utah Lake/Jordan River basin. (R. 1888-1892). As such, the State Engineer determined 
that SVP has a right to recapture and reuse identified return flow from its imported or 
foreign water that is superior to any water rights established in the native waters of the 
Utah Lake/Jordan River drainage. (R. 1888-1892). In other words, that SVP, as the 
1
 Case No. 360057298(51-1-1). 
2
 As a point of clarification, while the water in question is referred to as return flow, the 
water does not return to the stream or basin of its origin. The water is off-flow (water 
that is not consumed or depleted by the initial beneficial use) from water that was 
imported into the Utah Lake/Jordan River drainage basin by the work of the SVP and but 
for the SVP would not be available for use in the basin. 
2 
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importer of water that would not otherwise be available for use in the basin, has the 
continuing right to recapture and reuse the identified off-flow from its imported water. 
The Objectors objected to the Proposed Determination arguing that their water 
rights originating in the Utah Lake/Jordan River drainage would impaired if SVP is 
allowed to use the return flow from the water it imports into the drainage basin. (R. 
1906-1923). As a party to the general adjudication with a very specific interest in the 
return flow issue, CUWCD filed a response to the objection supporting the 
recommendation of the State Engineer.3 (R. 1924-1937). Appellee, Strawberry Water 
Users Association ("S WUA"), filed a motion for summary judgment challenging the 
Objectors5 standing. (R. 2021-2178). CUWCD filed a joinder in and statement in 
support of SWUA's motion. (R. 2195-2200). Ultimately, the District Court granted the 
motion for summary judgment and dismissed Objectors' claims for lack of standing. (R. 
2615-2622). 
III. Statement of the Facts 
1. The SVP imports 64,400 acre-feet of water annually from the Uinta Basin to the 
Utah Lake/Jordan River drainage basin. (R. 2061-2063). 
2. On December 12, 1997, SWUA, together with the High Line Canal Company, 
filed Exchange Application E3760 seeking to divert and beneficially use 15,600 acre-feet 
of return flow from the SVP import water. (R. 2061-2063). 
CUWCD itself imports water to the Utah Lake/Jordan River drainage basin and, 
significantly, CUWCD protested (for reasons unrelated to the right to reuse import water) 
the application that the Strawberry Water Users Association filed to reuse portions of the 
SVP import water. 
{00217107-1} 
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3. For reasons unrelated to the right of an importer of water to recapture and reuse 
the return flow from its imported water, CUWCD, among others, protested Exchange 
Application E3760. (R. 2080-2083). 
4. Exchange Application E3760 remains pending with the Utah State Engineer. (R. 
2029). 
5. Objectors' water rights are based upon the right to withdraw groundwater from 
wells located in the western part of the Salt Lake Valley which are recharged from the 
east slope oftheOquirrh Mountains. (R. 2145-2178). 
6. Objectors' groundwater wells are located more than ten (10) miles from Utah Lake 
and are located up-gradient from the Jordan River. (R. 2145-2178). 
7. Objectors do not own any water rights that allow them to divert water from Utah 
Lake, the Jordan River or any other the surface source within the Utah Lake/Jordan River 
drainage basin. (R. 2145-2178). 
8- Objectors5 water rights have never been reduced based upon the levels of the 
surface water within the Utah Lake/Jordan River drainage basin. (R. 2113-2117, 2129-
2132). 
9. Objectors' water rights are based only upon the waters native to the Utah 
Lake/Jordan River drainage basin. (R. 2145-2178). 
10. Objectors are also shareholders in certain water companies which own water rights 
that allow the companies to divert and use water within the Utah Lake/Jordan River 
drainage basin. (R. 2352, 2373). 
{00217107-1} 
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11. The water rights of the companies are based only upon the waters native to the 
Utah Lake/Jordan River drainage basin. (R. 2145-2178). 
SUMMARY OF THE ARGUMENT 
Objectors' water rights are based on and entitle them to draw only from water that 
is native to the Utah Lake/Jordan River drainage basin - water that naturally occurs in the 
basin. Objectors have demonstrated no right to use, receive or rely upon water that is 
imported into the Utah Lake/Jordan River drainage by the SVP or any other water 
importer. Further, Objectors' water rights are limited to groundwater sources that are not 
hydrologically dependent upon the level of water in Utah Lake or the flow of water in the 
Jordan River. Because Objectors' water rights are not in any way affected by the 
presence of foreign water imported into the Utah Lake/Jordan River drainage by SVP, 
must less the reuse of the return flow from the imported water. Objectors lack standing 
to challenge the Proposed Determination addressing the right of the importer to recapture 
and reuse its imported water. 
Objectors argue that they have alternate standing because they are the only party 
with the interest necessary to assist the Court and they are the only party likely to raise 
issues relevant to the use of import water. Despite Objectors' claims, they are not the 
lone voice capable of raising issues regarding SWUA's right to use the SVP import water 
and its return flows. CUWCD is a major water right holder in the Utah Lake/Jordan 
River basin and is fully invested in assuring that SWUA uses and reuses only that water 
that the SVP imports into the drainage basin. CUWCD's rights to use water in the Utah 
Lake/Jordan River drainage are junior to those of S WUA and are highly dependent upon 
5 
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the levels of Utah Lake.4 If SWUA's reuse of the water that the SVP imports into the 
Utah Lake/Jordan River drainage basin negatively impacts the use of water naturally 
occurring in the basin, or in any way impairs the water rights originating from the waters 
native to the basin, CUWCD must, and will, vigorously argue against SWUA's intended 
use. This interest is demonstrated by CUWCD's protest to Exchange Application E3760. 
Moreover, the Proposed Determination does not represent a substantive change in 
the law of return flow as suggested by Objectors. Rather, the recommendation of the 
State Engineer is consistent with the treatment of import water throughout the west. 
Import water has consistently been treated as distinct from the native or naturally 
occurring tributary waters. As such, importers of water have a recognized right to 
identify and reuse imported water. 
ARGUMENT 
I. Objectors Have No Right to Benefit from Import Water and Cannot Be 
Harmed by Its Reuse 
The appropriators of water naturally occurring in a drainage basin have no right to 
the use of imported water. The import water, including its return flow, is not available 
for appropriation by water users in the basin, and the import water does not contribute to 
the water rights based on water naturally occurring within a drainage basin. The 
Objectors hold various rights to use water in the Utah Lake/Jordan River drainage basin 
by virtue of the fact that they and/or their predecessors-in-interest appropriated those 
4
 In addition to the water it imports into the Utah Lake/Jordan River drainage basin, 
CUWCD holds a number of water rights based upon the native waters of the basin. 
CUWCD holds some of the most junior rights on the Utah Lake/Jordan River system and, 
accordingly, has a direct interest in how more senior water rights are administered. 
6 
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naturally occurring waters. They did not appropriate either the import water subject to 
the Proposed Determination or the return flow from the import water. This import water 
is present in the basin in addition to the rights held by the Objectors due to the efforts and 
expenses of the importer. Therefore, allowing the SVP to recapture and reuse the return 
flows from this additional imported water cannot impair the water rights of the Objectors. 
The Proposed Determination only allows the SVP to claim the right to recapture 
and reuse that portion of the return flow that it can prove is attributable to its import 
water. In other words, SVP retains control only over that portion of the water it can 
demonstrate, using accepted engineering and hydrological analysis, is not part of the 
naturally occurring water appropriated by the Objectors. This procedure precludes the 
SVP from claiming the right to use water that is part of the natural drainage basin and 
fully and effectively protects the water rights of the Objectors. Since the return flow 
water SVP may claim under the Proposed Determination does not, and has never, 
contributed to the water rights of the Objectors, allowing the SVP to recapture and reuse 
the water cannot impair the existing water rights of the Objectors. Conversely, allowing 
objectors to use water imported into the basin by others in addition to the naturally 
occurring water upon which their water rights are based, would represent a windfall 
entitlement to water to which they have never established a right. 
Objectors' water rights are based upon the diversion and use of groundwater from 
wells located in the western portion of the Salt Lake Valley. (R. 2145-2178). The wells 
are more than ten miles from Utah Lake and are geographically separated from the lake. 
(Id.). The Objectors' wells are generally recharged from the east slope of the Oquirrh 
7 
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Mountains. (Id.). The Objectors' water rights and the use of their wells have no direct 
relationship to the level of water in Utah Lake or the flow of the Jordan River. (R. 2113-
2117, 2129-2132). Objectors admit that their water rights have never been administered 
based upon the priority of Utah Lake surface rights and have never been reduced based 
upon the water available in Utah Lake. (Id.). Further, because the Objectors' wells are 
located up-gradient from the Jordan River, they are not impacted by the flow of water in 
the Jordan River. (R. 2164). 
Objectors also own shares of stock in certain irrigation companies that receive 
water from the Utah Lake or the Jordan River. These shares do not represent ownership 
of the company water rights but the "right to receive a proportionate share of the water 
distributed by [the companies] out of their system in the same manner as all other 
shareholders." East Jordan Irr. Co. v. Morgan, 860 P.2d 310, 314 (Utah 1993). It is the 
company that holds title to the water rights and that is responsible for the management 
and protection of the water rights. Id. at 315. The shareholders in a mutual water 
company do not hold an independent water right apart from that of the company. Badger 
v. Brooklyn Canal Co., 922 P.2d 745 (Utah 1996) (shareholders of a water company do 
not have independent water right and, as a result, do not have authority to protest change 
application). That being the case, a claim of impairment or interference with the 
company water rights is properly raised by the company itself, not individual 
shareholders. It is significant that none of the companies in which Objectors own shares 
objected to the Proposed Determination. 
{00217107-1} 
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IL CUWCD Has A Mandate to Protect Both Native Water Rights and Import 
Water Return Flows 
CUWCD has a direct and independent interest in making sure SVP and other 
water importers appropriately use return flow from their import water. CUWCD itself 
imports water from the Colorado River drainage to the Utah Lake/Jordan River drainage 
and claims the right to use the return flow from the water it imports. In fact, CUWCD is 
mandated by the Central Utah Project authorization legislation to recapture and reuse 
project return flows. As set forth below, this requirement is consistent with existing law. 
Additionally, CUWCD owns or has the right to use a number of water rights that are 
based upon the water native to the Utah Lake/Jordan River drainage. Generally speaking, 
these rights are junior in priority and are highly dependent upon the water level in Utah 
Lake which is directly impacted by the import of water from other drainage basins. The 
level of Utah Lake is critical to the operation of the Central Utah Project and CUWCD's 
ability to deliver water to the public. CUWCD carefully monitors all claims by SWUA 
and other entities seeking the right to use return flows from import water. CUWCD 
above all others, has an interest in diligently monitoring any claims made regarding the 
right to use return flow and will verify that such claims are limited only to the reuse of 
water that is imported into the drainage basin. When and if it appears that any claim to 
the right to use return flow from import water will negatively impact the water naturally 
occurring in the basin or impair the water rights based upon water native to the basin, 
CUWCD will vigorously protest such claims. In fact, CUWCD has protested SWUA's 
{00217107-1} 
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pending application to appropriate return flows from the SVP import water on grounds 
unrelated to SVP's right to identify and appropriately use such waters. 
III. The Proposed Determination Does Not Represent a Change to Existing Law 
Objectors claim that the Proposed Determination represents a substantive change 
to the law of reuse. This simply is not the case. Objectors seek a new right to use 
additional water present in the drainage basin only by virtue of the expenditures and 
efforts of others. It is the Objectors who seek the right to use water in which they have 
no established right and who urge a change to existing law. Throughout the West, 
imported water5 has traditionally been treated differently from native or naturally 
occurring tributary waters.6 The importer of water is allowed, as reward for his effort and 
expense, the ability and right to capture and "reuse,7 successively use,8 and make 
disposition of imported waters." Thayer v. City of Rawlins, 594 P.2d 951, 955 (Wyo. 
5
 These non-native waters are also called artificial, foreign, non-tributary water or 
developed water. 
6
 See e.g. City of Thornton v. Bijou Irrigation Co., 926 P.2d 1, 66 (Colo. 1996) (A review 
of Colorado case law and statutory provisions concerning such trans-mountain foreign 
water reveals that importers of such water enjoy greater rights of use and reuse than do 
users of native water); Thayer v. City of Rawlins, 594 P.2d 951, 956 (Wyo. 1979) ("in the 
imported water context, which gives the importer the unrestricted right to reuse, 
successively use and make disposition .. ."); Water Supply & Storage Co., v. Curtis, 733 
P.2d 680, 682 (Colo. 1987) (Different legal principles govern the right to reuse and make 
successive uses of water derived from these two sources [tributary and non-tributary]); 
and Hagerman Irr. Co. v. E. Grand Plains Drainage Dist., 187 P. 555 (N.M. 1920) 
(artificial waters are not subject to appropriation under the statutes of this state). 
7
 "Re-use," means a subsequent use of imported water for the same purpose as the 
original use. City & County of Denver v. Fulton Irrigation Co., 506 P.2d 144, 146 (Colo. 
1972). 
8
 "Successive Use," means subsequent use by the water importer for a different purpose. 
Id. 
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1979). The importer of water is granted exclusive control, so long as he is able and 
willing to apply it to beneficial uses. U.S. v. Haga, 276 F. 41, 43 (D. Idaho 1921). This 
right of reuse extends to return flows,9 waste waters,10 and seepage waters.11 Colorado, 
in particular, has embraced this proposition, holding that "separate reuse rules, grounded 
in both statutory and common law, apply to foreign water, and ... we have consistently 
upheld, if not clearly defined, a right of reuse for importers ... that does not exist for 
appropriators of native water." Thornton v. Bijou Irrigation Co., 926 P.2d 1, 67. The 
Thornton Court even went so far as to expressly hold that this right to reuse and make 
successive uses of import water is so clear that it would be recognized "even without the 
statute."12 City & County of Denver v. Fulton Irrigation Co., 506 P.2d 144, 144 (Colo. 
1972). The United States Supreme Court, addressing the reuse of reclamation project 
water, like that produced by the SVP and the Central Utah Project, has also recognized 
this right, holding, "a second use in accomplishing that object is as much within the scope 
9
 City of Thornton v. Bijou Irrigation Co., 926 P.2d 1, 67 (Colo. 1996) (we have 
consistently upheld, if not clearly defined, a right of reuse for importers of [imported] 
water that does not exist for appropriators of native water). 
10
 "Such right extends to what is commonly known as wastage from surface runoff and 
deep percolation, necessarily incident to practical irrigation." U.S. v. Haga, at 43. 
11
 Ide v. U.S., 263 U.S. 497 (1924) (the U.S. might recapture water which resulted from 
seepage from irrigated lands under a reclamation project and which was not susceptible 
of private appropriation under Wyoming laws); See also U.S. v. Tilley, 124 F.2d 850 (8th 
Cir 1941) (the US was held to be entitled to use and apply the seepage from one division 
... to supply lands of another division as against the claim of Nebraska to intercept and 
apply it to appropriators senior to the project); andRamshorn Ditch Co. v. U.S., 269 F. 80 
(8tjl Cir 1920). 
15 C.R.S. § 37-82-106(1), provides: "Whenever an appropriator has lawfully 
introduced foreign water into a stream system from an unconnected stream system, such 
appropriator may make a succession of uses of such water by exchange or otherwise to 
the extent that its volume can be distinguished from the volume of the steams into which 
it is introduced." 
{00217107-1} 
11 Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
of the appropriation as a first use." Ide v. U.S., 263 U.S. 497, 505-506 (1924) (the 
defendants insist that when water is once used under the appropriation, it cannot be used 
again - that the right to use it is exhausted. But we perceive no ground for thinking the 
appropriation is thus restricted). To date, the exclusive right of a developer or importer 
to reuse import water has been upheld in California,14 New Mexico,15 Wyoming,16 
17 18 10 "JO 
Montana, Washington, Utah and Arizona. The general reasoning is that such 
contributions to a natural stream should belong to the one who made them. Ripley v. 
Park Center Land & Water Co., 90 P. 75, 76 (Colo. 1907). The Proposed Determination 
is consistent with such holdings. 
i "3 
The U.S. Supreme Court recently addressed the right of an appropriator to make more 
efficient use of his water thereby reducing the waste water available to downstream users. 
Montana v. Wyoming, 563 U.S. (2011). The Court examined the law across the 
western United States regarding the reuse of native waters. The Court did not examine or 
address the right to reuse return flow from imported water. 
14
 See Stevens v. Oakdale Irrigation Dist., 90 P.2d 58 (1939). 
15
 See Hagerman Irrigation Co. v. E. Grand Plains Drainage Dist., 187 P. 555, 557-8 
(N.M. 1920) (Where waters from an artificial stream created by an owner thereof are 
deposited into a natural stream, so that the creator of the flow has lost his dominion over 
it, the appropriator of the waters can acquire no right as against the creator of the flow to 
require him to continue supplying such waters to the stream). 
16
 Thayer, 594 P. 2d at 955. 
17
 Forrester v. Rock Island Oil & Refining Co., 323 P.2d 597, (Mont. 1958) (it is 
universally held in all the irrigation states, that the one saving or developing it and adding 
it to the stream has a right to its use, and the use of the natural stream for its distribution, 
and to divert there from an equivalent amount for irrigation). 
18
 See Dodge v. Ellensburg Water Co., 729 p.2d 631 (Wash. 1986). 
19
 Silver King Consolidated Mining Co. v. Sutton, 85 Utah 297, 39 P.2d 682 (1934) 
(developed waters). 
20
 "Developed" waters are not public waters, and generally are not subject to prior 
appropriation. See Fourzan v. Curtis, 29 P.2d 722 (Ariz. 1934) ("developed" water is 
that which has been added to the supply of a natural stream and which never would have 
come into the particular stream system in the absence of the effort of the developers). 
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CONCLUSION 
For the foregoing reasons, together with those advanced by the other Appellees, 
CUWCD respectfully submits that the District Court's Summary Judgment Order should 
be affirmed. 
DATED this 1st day of June, 2011. 
CLYDE SNOW & SESSIONS, P.C 
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Steven E. Clyde 
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